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About us 

The Equality and Human Rights Commission is Great Britain’s national equality body 

and accredited by the United Nations as an ‘A status’ national human rights institution. 

We operate independently as a statutory public body established under the Equality 

Act 2006. We have been given powers by Parliament to advise Government on the 

equality and human rights implications of laws and proposed laws, and to publish 

information or provide advice on any matter related to equality, diversity and human 

rights. Find out more about our work on our website. 

Introduction 

1. The coronavirus pandemic has had a profound impact on those who live in 

residential care and raised serious questions about the value we place on older 

and disabled people’s lives. There is evidence that equality and human rights 

standards have not been upheld, including in key decisions about care home 

admissions, visits and access to critical care. As we prepare for the next wave of 

the pandemic, we have an important opportunity to examine how these decisions 

were made and what more needs to be done to safeguard older and disabled 

people’s rights. 

2. Now more than ever our equality and human rights laws should be at the heart of 

decision-making. These laws set out the government and service providers’ 

obligations to protect people’s lives, dignity, wellbeing and freedoms. They provide 

a practical framework to navigate decisions about maintaining and balancing our 

full range of rights, helping to assess the impact of restrictions and whether they 

are proportionate and appropriate to individual needs. One of the important 

principles of equality and human rights law is that every effort should be made to 

involve people in decisions that affect them. Listening to and learning from the 

lived experiences of older and disabled people is crucial as we move forward. 

3. This briefing describes the key issues that have arisen in care homes, and sets 

out the equality and human rights framework that should be applied to prevent 

them happening again and to improve practice. It is intended to support decision-

makers and providers to comply with their obligations and embed equality and 

human rights considerations in the ongoing response to the pandemic. Throughout 

the briefing we use ‘care homes’ to refer to all types of residential social care for 

adults, including provision for older people and disabled adults of any age. This 

information relates to Wales. We have also published a briefing on coronavirus in 

care homes in England. 

  

http://www.equalityhumanrights.com/
https://www.equalityhumanrights.com/en/legal-responses/parliamentary-briefings
https://www.equalityhumanrights.com/en/legal-responses/parliamentary-briefings
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Issues that have arisen in care homes1 

Deaths from COVID-19 

4. Almost 19,400 care home residents across England and Wales died with COVID-

19 up to 12 June, accounting for nearly 40 per cent of all deaths from the virus.2 

Overall, care home deaths have increased by almost 66 per cent in Wales 

compared with previous years.3 Deaths from COVID-19 in care homes were 

initially not included in official reports.4 

5. There have been disproportionate deaths among some groups, including those 

aged 65 and over,5 those from Black and Asian groups6 and men.7 Almost half of 

care home residents who died had dementia or Alzheimer’s disease.8 Data gaps 

persist in Wales and it has not been possible to break down deaths for all protected 

characteristics.   

                                            
1 We held a roundtable discussion with a range of stakeholders on 9 September 2020 to gather evidence 
on the issues that emerged during the first wave of the pandemic and views on the practical 
recommendations needed to mitigate these in future. Stakeholders included: Social Care Wales, 
Alzheimers Society, Older People’s Commissioner for Wales, Macmillan Cancer Support, Age Cymru, 
Wlesh Senate for Older People, Royal College of Nursing, Care Inspectorate Wales and Disability 
Wales. We engaged separately with the Welsh Local Government Association and Care Forum Wales. 
Where the evidence in our briefing is drawn from this engagement, we cite ‘EHRC Wales stakeholder 
engagement’ in subsequent footnotes. 
2 The most recent analysis of the impact of coronavirus on the care sector is for the period up to 12 
June. ONS (3 July 2020), ‘Deaths involving COVID-19 in the care sector, England and Wales: deaths 
occurring up to 12 June 2020 and registered up to 20 June 2020 (provisional)’, figure 2; and ONS (23 
June 2020), ‘Comparison of weekly death occurrdences in England and Wales: up to week ending 26 
June 2020’, figure 1. In this period there were 46,425 deaths involving COVID-19 reported in England, 
including 18,562 among care home residents (39.8 per cent) and 2,370 deaths involving Covid-19 
reported in Wales, including 826 among care home residents (34.9 per cent).This includes care home 
residents who died in care homes and in hospitals. The ONS definition of ‘involving COVID-19’ is 
where COVID-19 was mentioned anywhere on the death certificate, whether as an underlying cause 
or not. 
3 Bell, D. et al. (29 August 2020), ‘COVID-19 mortality and long-term care: a UK comparison’, 
International Long Term Care Policy Network. The analysis compares the number of deaths during 
the pandemic to average weekly deaths during the previous 5-year period, as a measure of ‘excess 
deaths’. This approach deals with misdiagnosed deaths and deaths that have other immediate causes 
but would not have occurred without the pandemic. 
4 Blackall, M. (18 April 2020), ‘UK Care Home Covid-19 deaths ‘may be five times government 
estimate’, The Guardian.   
5 ONS (3 July 2020), ‘Deaths involving COVID-19 in the care sector, England and Wales: deaths 
occurring up to 12 June 2020 and registered up to 20 June 2020 (provisional)’, figure 8. 
6 Wider evidence across England and Wales suggests people from some ethnic groups are at a 
higher risk from COVID-19, see ONS (7 May 2020), ‘Coronavirus (COVID-19) related deaths by 
ethnic group, England and Wales: 2 March 2020 to 10 April 2020’. 
7 ONS (3 July 2020), ‘Deaths involving COVID-19 in the care sector, England and Wales: deaths 
occurring up to 12 June 2020 and registered up to 20 June 2020 (provisional)’, figure 5. 
8 ONS (3 July 2020), ‘Deaths involving COVID-19 in the care sector, England and Wales: deaths 
occurring up to 12 June 2020 and registered up to 20 June 2020 (provisional)’, 

https://www.ons.gov.uk/peoplepopulationandcommunity/birthsdeathsandmarriages/deaths/articles/deathsinvolvingcovid19inthecaresectorenglandandwales/latest
https://www.ons.gov.uk/peoplepopulationandcommunity/birthsdeathsandmarriages/deaths/articles/deathsinvolvingcovid19inthecaresectorenglandandwales/latest
https://www.ons.gov.uk/peoplepopulationandcommunity/healthandsocialcare/causesofdeath/articles/comparisonofweeklydeathoccurrencesinenglandandwales/uptoweekending12june2020
https://www.ons.gov.uk/peoplepopulationandcommunity/healthandsocialcare/causesofdeath/articles/comparisonofweeklydeathoccurrencesinenglandandwales/uptoweekending12june2020
https://ltccovid.org/wp-content/uploads/2020/08/COVID-19-mortality-in-long-term-care-final-Sat-29-v1.pdf
https://www.theguardian.com/world/2020/apr/18/uk-care-home-covid-19-deaths-may-be-five-times-government-estimate
https://www.theguardian.com/world/2020/apr/18/uk-care-home-covid-19-deaths-may-be-five-times-government-estimate
https://www.ons.gov.uk/peoplepopulationandcommunity/birthsdeathsandmarriages/deaths/articles/deathsinvolvingcovid19inthecaresectorenglandandwales/latest
https://www.ons.gov.uk/peoplepopulationandcommunity/birthsdeathsandmarriages/deaths/articles/deathsinvolvingcovid19inthecaresectorenglandandwales/latest
https://www.ons.gov.uk/peoplepopulationandcommunity/birthsdeathsandmarriages/deaths/articles/coronavirusrelateddeathsbyethnicgroupenglandandwales/2march2020to10april2020
https://www.ons.gov.uk/peoplepopulationandcommunity/birthsdeathsandmarriages/deaths/articles/coronavirusrelateddeathsbyethnicgroupenglandandwales/2march2020to10april2020
https://www.ons.gov.uk/peoplepopulationandcommunity/birthsdeathsandmarriages/deaths/articles/deathsinvolvingcovid19inthecaresectorenglandandwales/latest
https://www.ons.gov.uk/peoplepopulationandcommunity/birthsdeathsandmarriages/deaths/articles/deathsinvolvingcovid19inthecaresectorenglandandwales/latest
https://www.ons.gov.uk/peoplepopulationandcommunity/birthsdeathsandmarriages/deaths/articles/deathsinvolvingcovid19inthecaresectorenglandandwales/latest
https://www.ons.gov.uk/peoplepopulationandcommunity/birthsdeathsandmarriages/deaths/articles/deathsinvolvingcovid19inthecaresectorenglandandwales/latest
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Admissions and testing 

6. In the first stages of the pandemic, the Welsh Government instructed Local Health 

Boards to discharge all patients deemed medically fit so they could free up NHS 

capacity to treat COVID-19 patients.9 Some individuals were discharged from 

hospitals into residential care but there was no requirement for testing prior to 

admission.10 This has been identified as a potential factor in the spread of 

coronavirus to care homes.11 Welsh Government has since issued guidance that 

requires testing of all indivduals being discharged from hospital into care homes, 

regardless of whether or not they were admitted to hospital with COVID-19.12 

Despite more recent improvements in testing capacity,13 providers have continued 

to report difficulties on the ground and delays getting results.14 

7. Requirements for residents to isolate in the absence of tests or confirmed results 

can have a significant effect on their mental and physical health. One care home 

manager in Wales reported that isolation has a “huge impact on mental health and 

well-being”, resulting in decreased mobility and people eating and drinking less.15 

Personal protective equipment (PPE) 

8. There were widespread reports of insufficient access to PPE in care homes during 

the first wave of the pandemic.16 The Welsh Government is responsible for 

providing PPE supplies to local authorities, and directors of social service manage 

and co-ordinate distribution to care providers in their areas.17 Our stakeholder 

engagement found care providers experienced difficulties getting sufficient PPE 

                                            
9 Welsh Government and Public Health Wales (April 2020), ‘COVID-19 Hospital Discharge Service 
Requirements (Wales)’. 
10 See e.g. Bell, D. et al. (29 August 2020), ‘COVID-19 mortality and long-term care: a UK 
comparison’, International Long Term Care Policy Network. 
11 Ibid. 
12 Welsh Government (7 May 2020), ‘Care homes testing policy’ [accessed 12 October]. 
13 The Welsh Government has committed to regular testing of care home residents and staff. Welsh 
Government (2 May 2020), ‘Written statement: Coronavirus testing in care homes’ and Welsh 
Government (7 May 2020), ‘Care homes testing policy’ [accessed 12 October]. 
14 Older People’s Commissioner for Wales (June 2020), ‘Care home voices: A snapshot of life in care 
homes in Wales during Covid-19’. This point was also evidenced in our own stakeholder engagement. 
15 Ibid. 
16 Welsh Parliament, Health and Social Care Committee, ‘Inquiry into the impact of Covid-19 
outbreak, and its management; on health and social care in Wales: report 1’, Older People’s 
Commissioner for Wales (June 2020), ‘Care home voices: A snapshot of life in care homes in Wales 
during Covid-19’; see also Jones-Berry, S. (6 May 2020), ‘No PPE masks left for care homes or 
homecare staff’, NursingStandard; and Savage, M. (9 May 2020), ‘UK care homes scramble to buy 
their own PPE as national deliveries fail’, The Guardian. 
17 See Older People’s Commissioner for Wales (June 2020), ‘Care home voices: A snapshot of life in 
care homes in Wales during Covid-19’. 

https://gov.wales/sites/default/files/publications/2020-04/covid-19-hospital-discharge-service-requirements.pdf
https://gov.wales/sites/default/files/publications/2020-04/covid-19-hospital-discharge-service-requirements.pdf
https://ltccovid.org/wp-content/uploads/2020/08/COVID-19-mortality-in-long-term-care-final-Sat-29-v1.pdf
https://ltccovid.org/wp-content/uploads/2020/08/COVID-19-mortality-in-long-term-care-final-Sat-29-v1.pdf
https://gov.wales/testing-process-care-homes-covid-19-html
https://gov.wales/written-statement-coronavirus-testing-care-homes
https://gov.wales/testing-process-care-homes-covid-19-html
http://www.olderpeoplewales.com/Libraries/Uploads/Care_Home_Voices_Report_e.sflb.ashx
http://www.olderpeoplewales.com/Libraries/Uploads/Care_Home_Voices_Report_e.sflb.ashx
https://business.senedd.wales/documents/s103150/Report%20-%20Inquiry%20into%20the%20impact%20of%20the%20Covid-19%20outbreak%20and%20its%20management%20on%20health%20and%20social%20.pdf
https://business.senedd.wales/documents/s103150/Report%20-%20Inquiry%20into%20the%20impact%20of%20the%20Covid-19%20outbreak%20and%20its%20management%20on%20health%20and%20social%20.pdf
http://www.olderpeoplewales.com/Libraries/Uploads/Care_Home_Voices_Report_e.sflb.ashx
http://www.olderpeoplewales.com/Libraries/Uploads/Care_Home_Voices_Report_e.sflb.ashx
https://rcni.com/nursing-standard/newsroom/news/no-ppe-masks-left-care-homes-or-homecare-staff-160821
https://rcni.com/nursing-standard/newsroom/news/no-ppe-masks-left-care-homes-or-homecare-staff-160821
https://www.theguardian.com/world/2020/may/09/uk-care-homes-scramble-to-buy-their-own-ppe-as-national-deliveries-fail
https://www.theguardian.com/world/2020/may/09/uk-care-homes-scramble-to-buy-their-own-ppe-as-national-deliveries-fail
http://www.olderpeoplewales.com/Libraries/Uploads/Care_Home_Voices_Report_e.sflb.ashx
http://www.olderpeoplewales.com/Libraries/Uploads/Care_Home_Voices_Report_e.sflb.ashx
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during the early stages of the pandemic.18 We therefore welcome Welsh 

Government’s recent announcement which reaffirms their commitment to 

providing free PPE to care homes, and sets out the approach of the Care Homes 

Action Plan that a service level agreement has been put in place between the 

Welsh Local Government Association and NHS Wales Shared Services 

Partnership to provide PPE for social care within local authority areas, including 

private, independent and third sector providers.19 

Withdrawal of healthcare 

9. Healthcare resources were reprioritised during the first wave to meet the 

immediate impact of the pandemic, resulting in the withdrawal of GP and other 

routine healthcare services from care homes.20 Evidence suggests this has had a 

broader impact on residents’ health, potentially contributing to the number of 

‘excess’ death in this period.21 

10. Extremely concerning reports emerged that ‘do not resuscitate’ notices were 

applied in a blanket way to older and disabled people’s care plans without 

consultation.22 The Chief Medical Officer and Chief Nursing Officer subsequently 

issued a joint letter stating that age, disability or long-term conditions should never 

be a sole reason for issuing a ’do no resuscitate’ order against an individual’s 

wishes.23 

Restrictions on visits 

11. Blanket restrictions were put on visits to care homes during the first wave of the 

pandemic, which were only lifted when Welsh Government wrote to care homes 

on 5 June advising on how they may facilitate outdoor visits and published 

                                            
18 Ibid. 
19 Welsh Government (2020), ‘Care Homes Action Plan: Summary of Progress’. 
20 Older People’s Commissioner for Wales (June 2020), ‘Care Home Voices: A snapshot of life in care 
homes in Wales during Covid-19’. Amnesty International (October 2020), ‘As If Expendable: the UK 
Government’s failure to protect older people in care homes during the Covid-19 pandemic’, p. 23; 
Alzheimer’s Society (13 May 2020), ‘Care homes ‘left to fend for themselves’ against coronavirus’.  
21 Bell, D. et al. (29 August 2020), ‘COVID-19 mortality and long-term care: a UK comparison’, 
International Long Term Care Policy Network. We discuss the impacts in more detail in the section on 
the right to health. 
22 BBC News (2020) ‘Coronavirus: GP surgery apology over 'do not resuscitate' form’. See also: 
OPC/EHRC (July 2020) Statement. See also: Welsh Parliament, Health and Social Care Committee 
(July 2020) ‘Inquiry into the impact of Covid-19 outbreak, and its management; on health and social 
care in Wales: report 1’ 
23 Chief Medical Officer and Chief Nursing Officer (17 April 2020). ‘Joint letter from the Chief Medical 
Officer and Chief Nursing Officer on ”do not resuscitate” notices’. 

https://gov.wales/care-homes-action-plan-summary-progress-html
http://www.olderpeoplewales.com/Libraries/Uploads/Care_Home_Voices_Report_e.sflb.ashx
http://www.olderpeoplewales.com/Libraries/Uploads/Care_Home_Voices_Report_e.sflb.ashx
https://www.amnesty.org.uk/files/2020-10/Care%20Homes%20Report.pdf?kd5Z8eWzj8Q6ryzHkcaUnxfCtqe5Ddg6=
https://www.amnesty.org.uk/files/2020-10/Care%20Homes%20Report.pdf?kd5Z8eWzj8Q6ryzHkcaUnxfCtqe5Ddg6=
https://www.alzheimers.org.uk/news/2020-05-13/care-homes-left-fend-themselves-against-coronavirus
https://ltccovid.org/wp-content/uploads/2020/08/COVID-19-mortality-in-long-term-care-final-Sat-29-v1.pdf
https://www.bbc.co.uk/news/uk-wales-52117814
https://www.olderpeoplewales.com/en/news/news/20-07-21/Joint_Statement_by_the_Older_People_s_Commissioner_for_Wales_and_Equality_and_Human_Rights_Commission_in_Wales.aspx
https://business.senedd.wales/documents/s103150/Report%20-%20Inquiry%20into%20the%20impact%20of%20the%20Covid-19%20outbreak%20and%20its%20management%20on%20health%20and%20social%20.pdf
https://business.senedd.wales/documents/s103150/Report%20-%20Inquiry%20into%20the%20impact%20of%20the%20Covid-19%20outbreak%20and%20its%20management%20on%20health%20and%20social%20.pdf
https://gov.wales/sites/default/files/publications/2020-04/joint-cmo-cno-letter-on-dnacpr.pdf
https://gov.wales/sites/default/files/publications/2020-04/joint-cmo-cno-letter-on-dnacpr.pdf
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guidance on 25 June.24The guidance to care homes provided more detail on 

considerations for facilitating outdoor visits, and advice to facilitate indoor visits 

in exceptional circumstances and on compassionate grounds. We welcome 

recent Welsh Government Ministerial statements and advice to care homes that 

any decisions to restrict visits are made only when absolutely necessary and 

should involve multi-agency teams.25 We remain concerned, however, that local 

coronavirus restrictions are resulting or will result in further blanket suspensions 

of care home visits across those areas. 

The equality and human rights framework 

12. The equality and human rights framework for care homes during the pandemic 

comes from the Equality Act 2010, the Human Rights Act 1998, international 

human rights treaties and provisions in health and social care legislation. Many of 

the issues that have arisen in care homes will engage multiple overlapping rights. 

The Equality Act 2010 

13. The Equality Act 2010 (‘the Equality Act’) protects individuals from discrimination 

and promotes a fairer and more equal society. While COVID-19 poses 

unprecedented public health challenges, the Equality Act has not been amended 

or repealed. All duty-bearers with obligations under the Equalty Act must therefore 

continue to act lawfully, taking necessary steps to prevent unlawful discrimination 

and deliver services with users’ needs in mind. 

Protected characteristics 

14. The Equality Act protects people from discrimination on the basis of nine protected 

characteristics: age, disability, gender reassignment, marriage and civil 

partnership, pregnancy and maternity, race, religion or belief, sex and sexual 

orientation.26 Most care home residents will meet the Equality Act definition of 

disability.27 Most will be in older age groups, although a number of working age 

and younger disabled people also live in these settings. 

                                            
24 Welsh Government (2020) Visits to care homes: guidance to providers 
25 Welsh Government (2020) Wriiten Statement: update on care homes visiting 
26 Equality and Human Rights Commission (8 January 2019), ‘Protected characteristics’ [accessed 7 
October 2020]. 
27 Section 6 of the Equality Act defines disability as a physical or mental impairment that has a 
substantial and long-term adverse effect on your ability to carry out normal day-to-day activities. Many 
older people in residential care will meet this definition. For example, Age UK reports that an 
estimated 70 per cent of people in care homes in the UK live with dementia, 75 per cent have hearing 

https://gov.wales/visits-care-homes-guidance-providers-html
https://gov.wales/written-statement-update-care-home-visiting
https://equalityhumanrights.com/en/equality-act/protected-characteristics
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Preventing discrimination 

15. The Equality Act prohibits both direct discrimination (where someone is treated 

differently because of a protected characteristic) and indirect discrimination 

(where a policy applies ‘neutrally’ to all groups but puts a particular group at a 

disadvantage). Direct discrimination (except age discrimination) cannot be 

justified and is always unlawful unless a specific exception applies.28 Indirect 

discrimination may be justified (and therefore lawful), but only if it is a proportionate 

means of achieving a legitimate aim.29 

16. The Act also prohibits discrimination arising from disability (where a disabled 

person is treated unfavourably - rather than less favourably than another - or put 

at a disadvantage because of something that relates to their disability). 

Discrimination arising from disability is only lawful if it is a proportionate means of 

achieving a legitimate aim.30 

17. Employers, service providers and those carrying out public funcitons have a duty 

to make reasonable adjustments so that disabled people can access services, so 

far as reasonably practicable, as easily as non-disabled people.31 The duty has 

three parts: 

 Changing a policy or the way something is done – for example, changing 

the way care is provided to someone who has different needs to other residents. 

This includes providing information in accessible format. 

 Making changes to the built environment – for example, ensuring that public 

spaces are accessible to all residents and necessary adjustments for individual 

residents have been made 

 Providing auxiliary aids and services – for example, introducing new 

equipment like a hearing loop, or extra support (auxiliary services) where 

someone else is used to assist the disabled person, such as a reader, sign 

language interpreter or support worker, and providing information in an 

                                            
loss and 60 per cent have mental health conditions. Age UK (May 2019), ‘Later life in the United 
Kingdom 2019’. 
28 Equality and Human Rights Commission (1 September 2014), ‘Equality Act 2010: summary 
guidance on services, public functions and associations’ [accessed 8 October 2020]. 
29 Equality and Human Rights Commission (25 November 2019), ‘What is direct and indirect 
discrimination?’ [accessed 8 October 2020]. 
30 Equality and Human Rights Commission (18 February 2020), ‘Disability discrimination’ [accessed 8 
October 2020]. 
31 Ibid. 

https://www.ageuk.org.uk/globalassets/age-uk/documents/reports-and-publications/later_life_uk_factsheet.pdf
https://www.ageuk.org.uk/globalassets/age-uk/documents/reports-and-publications/later_life_uk_factsheet.pdf
https://www.equalityhumanrights.com/en/publication-download/equality-act-2010-summary-guidance-services-public-functions-and-associations
https://www.equalityhumanrights.com/en/publication-download/equality-act-2010-summary-guidance-services-public-functions-and-associations
https://www.equalityhumanrights.com/en/advice-and-guidance/what-direct-and-indirect-discrimination
https://www.equalityhumanrights.com/en/advice-and-guidance/what-direct-and-indirect-discrimination
https://www.equalityhumanrights.com/en/advice-and-guidance/disability-discrimination
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accessible format such as large print or audio. The costs of a reasonable 

adjustment must not be passed on to the service user. 

18. There is evidence that some older and disabled people in care homes were put at 

greater risk of harm by decisions taken in response to coronavirus . For example, 

there is a risk of asymptomatic transmission if the policy is to use PPE only with 

symptomatic residents.32 While this would affect all residents (and staff), those at 

greater risk of infection or serious illness, such as people with dementia33 and 

those from ethnic minorities,34 may be particularly disadvantaged. These groups 

may also be disproportionately affected by limited testing capacity and policies 

allowing admissions to care homes without effective testing. 

19. As well as the risks from the virus itself, decisions to manage the spread are likely 

to affect people with protected characteristics differently. For example, enforcing 

isolation and testing may be particularly distressing for someone with learning 

disabilities or autism and those with dementia.35 Similarly, PPE can cause issues 

for certain groups - for example those with hearing loss who rely on lip reading, 

and people with dementia who may be distressed if they cannot read emotional 

cues through a mask.36 

Public sector equality duty (PSED) 

20. The PSED seeks to mainstream equality considerations in public authorities’ day-

to-day decision-making.37 The duty requires public authorities to have due regard 

on an ongoing basis to the need to (a) eliminate unlawful discrimination, (b) 

advance equality of opportunity and (c) foster good relations between those who 

share protected characteristics and those who do not.38 In the context of social 

                                            
32Older People’s Commissioner for Wales (June 2020), ‘Care home voices: A snapshot of life in care 
homes in Wales during Covid-19’. 
33 Dementia and Alzheimer’s disease are among the underlying conditions that affect the mortality 
rate for Covid-19. Raleigh, V. (19 August 2020), ‘Deaths from Covid-19 (coronavirus): how are they 
counted and what do they show?’, The King’s Fund. 
34 Wider evidence across England and Wales suggests people from some ethnic groups are at a 
higher risk from Covid-19, see ONS (7 May 2020), ‘Coronavirus (COVID-19) related deaths by ethnic 
group, England and Wales: 2 March 2020 to 10 April 2020’. 
35 Alzheimer’s Society (2020), ‘How care homes have been affected during the coronavirus pandemic’ 
[accessed 9 October 2020]; British Geriatrics Society (2020), ‘COVID-19: Managing the COVID-19 
pandemic in care homes for older people’ [accessed 12 October]. 
36 Some care homes have since provided PPE with clear panels to overcome these issues. See Older 
People’s Commissioner for Wales (June 2020), ‘Care Home Voices: A snapshot of life in care homes 
in Wales during Covid-19’. 
37 Alzheimer’s Society (2020), ‘How care homes have been affected during the coronavirus pandemic’ 
[accessed 9 October 2020]. 
38 Equality Act 2010, s.149. 

http://www.olderpeoplewales.com/Libraries/Uploads/Care_Home_Voices_Report_e.sflb.ashx
http://www.olderpeoplewales.com/Libraries/Uploads/Care_Home_Voices_Report_e.sflb.ashx
https://www.kingsfund.org.uk/publications/deaths-covid-19
https://www.kingsfund.org.uk/publications/deaths-covid-19
https://www.ons.gov.uk/peoplepopulationandcommunity/birthsdeathsandmarriages/deaths/articles/coronavirusrelateddeathsbyethnicgroupenglandandwales/2march2020to10april2020
https://www.ons.gov.uk/peoplepopulationandcommunity/birthsdeathsandmarriages/deaths/articles/coronavirusrelateddeathsbyethnicgroupenglandandwales/2march2020to10april2020
https://www.alzheimers.org.uk/get-support/coronavirus/dementia-care-homes
https://www.bgs.org.uk/resources/covid-19-managing-the-covid-19-pandemic-in-care-homes
https://www.bgs.org.uk/resources/covid-19-managing-the-covid-19-pandemic-in-care-homes
http://www.olderpeoplewales.com/Libraries/Uploads/Care_Home_Voices_Report_e.sflb.ashx
http://www.olderpeoplewales.com/Libraries/Uploads/Care_Home_Voices_Report_e.sflb.ashx
https://www.alzheimers.org.uk/get-support/coronavirus/dementia-care-homes
https://www.legislation.gov.uk/ukpga/2010/15/contents
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care, the PSED applies to public authorities (such as Government departments, 

local authoriries and NHS bodies) and those  who exercise public functions (for 

example where a local authority contracts out a service).39 

21. Having due regard to advancing equality involves: removing or minimising 

disadvantages suffered by people due to their protected characteristics; taking 

steps to meet the needs of people from protected groups where these are different 

from the needs of other people, including taking account of disability; and 

encouraging people from protected groups to participate in public life or in other 

activities where their participation is disproportionately low.40 Fostering good 

relations means tackling prejudice and promoting understanding between people 

from different groups. Compliance with the duty may involve treating some people 

more favourably than others. 

22. To comply with the duty, public authorities and care providers should assess the 

impact of policies as they are being developed and monitor the actual impact as 

they are implemented.41
 Every effort should be made to involve people in decisions 

that affect them, and the greater the significance of a decision, the greater the 

effort should be.42 These steps are critically important in preventing discrimination, 

advancing equality and tackling disadvantage, and supporting a culture of 

transparency and accountability.43 

23. Assessments should be based on the best evidence available. If public authorities 

and care providers do not have the evidence they need to meet the duty they must 

take steps to fill the gaps, including collecting new sources of data and 

commissioning external advice or analysis. Where normal data gathering methods 

have been disrupted during the pandemic, public authorities should innovate to 

find alternatives.44  Involving service users and other affected groups can also be 

                                            
39 More information is available in our technical guidance on the PSED. Equality and Human Rights 
Commission (19 February 2019), ‘Equality Act technical guidance’. 
40 Equality and Human Rights Commission (20 April 2020), ‘Public Sector Equality Duty’ [accessed 9 
October 2020]. 
41 More information is available in our technical guidance on the PSED. Equality and Human Rights 
Commission (19 February 2019), ‘Equality Act technical guidance’. 
42 Equality and Human Rights Commission (19 February 2019), ‘Equality Act technical guidance’, 
para 5.27. 
43 Obligations to report on how the PSED has been complied with apply across England, Wales and 
Scotland, though the specific requirements are different in each country. Equality and Human Rights 
Commission (20 April 2020), ‘Public Sector Equality Duty’ [accessed 9 October 2020]. 
44 Equality and Human Rights Commission (2020) ‘Rebuilding a more equal and fairer Wales: focus 
on the unequal impact of the coronavirus pandemic’.  EHRC (2020) ‘Rebuilding a more equal and 
fairer Wales: focus on the unequal impact of the coronavirus pandemic’. 

https://www.equalityhumanrights.com/en/advice-and-guidance/equality-act-technical-guidance#h2
https://www.equalityhumanrights.com/en/advice-and-guidance/public-sector-equality-duty
https://www.equalityhumanrights.com/en/advice-and-guidance/equality-act-technical-guidance#h2
https://www.equalityhumanrights.com/en/advice-and-guidance/equality-act-technical-guidance#h2
https://www.equalityhumanrights.com/en/advice-and-guidance/public-sector-equality-duty
https://www.equalityhumanrights.com/sites/default/files/parliamentary-briefing-paper-rebuilding-more-equal-fairer-wales-coronavirus-may-2020.pdf
https://www.equalityhumanrights.com/sites/default/files/parliamentary-briefing-paper-rebuilding-more-equal-fairer-wales-coronavirus-may-2020.pdf
https://www.equalityhumanrights.com/sites/default/files/parliamentary-briefing-paper-rebuilding-more-equal-fairer-wales-coronavirus-may-2020.pdf
https://www.equalityhumanrights.com/sites/default/files/parliamentary-briefing-paper-rebuilding-more-equal-fairer-wales-coronavirus-may-2020.pdf
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a key way to understand the potential equality impact and the disadvantages 

different groups face. 

24. It is important in meeting the PSED to consider the cumulative impact of a series 

of decisions that on their own may seem relatively small but coincide to create a 

serious problem. For example, when taken together, restrictions on family visits, 

changes in normal care routines and reduced access to primary care services may 

have a significant impact on individuals’ physical and mental health and a 

disproportionate impact on some groups.45 

25. It is not clear from the evidence available how some national, regional and local 

decisions about the response to COVID-19 in care homes were reached and 

whether the equality impact was considered. This may have resulted in failures to 

comply with the PSED. We are concerned about whether sufficient data is being 

collected to understand and mitigate the potential or actual impacts of ongoing 

policy frameworks and service delivery decisions at all levels.46 

The specific duties 

26. There are number of specific equality duties in Wales that support bodies to 

comply with the PSED. Most relevant are the requirements to engage with affected 

groups (regulation 5), ensure a robust evidence base (regulation 7) and publish 

equality impact assessments (EIAs) in an accessible format (regulation 8(1)(d)). 

These requirements still apply in the context of coronavirus. 

27. Feedback from our stakeholders suggests engagement with older and disabled 

people was lacking, and that their voices and stories were not heard or reflected 

in policy decisions.47 They also told us that communications were sometimes 

confusing or unclear, contradictory or mistimed. 

28. During the first wave of coronavirus, the Welsh Government failed to provide and 

publish robust equality impact assessments to demonstrate that its approach was 

proportionate and effective measures were in place to mitigate any discriminatory 

impact. A number of equality impact and integrated impact assessments have 

                                            
45 Alzheimer’s Society (2020), ‘How care homes have been affected during the coronavirus pandemic’ 
[accessed 9 October 2020]. 
46 Care home deaths were not included in official reports until 29 April, and currently, the latest 
analysis of Covid-19 in the care sector is up to 20 June 2020.  ONS reporting does not include 
ethnicity data or a breakdown of disability by impairment type. See Raleigh, V. (19 August 2020), 
‘Deaths from Covid-19 (coronavirus): how are they counted and what do they show?’, The King’s 
Fund; ONS (3 July 2020), ‘Deaths involving COVID-19 in the care sector, England and Wales: deaths 
occurring up to 12 June 2020 and registered up to 20 June 2020 (provisional)’; ONS (6 October 
2020), ‘Deaths registered weekly in England and Wales, provisional: week ending 25 September 
2020’. 
47 EHRC Wales stakeholder engagement. 

https://www.alzheimers.org.uk/get-support/coronavirus/dementia-care-homes
https://www.kingsfund.org.uk/publications/deaths-covid-19
https://www.ons.gov.uk/peoplepopulationandcommunity/birthsdeathsandmarriages/deaths/articles/deathsinvolvingcovid19inthecaresectorenglandandwales/latest
https://www.ons.gov.uk/peoplepopulationandcommunity/birthsdeathsandmarriages/deaths/articles/deathsinvolvingcovid19inthecaresectorenglandandwales/latest
https://www.ons.gov.uk/peoplepopulationandcommunity/birthsdeathsandmarriages/deaths/bulletins/deathsregisteredweeklyinenglandandwalesprovisional/weekending25september2020
https://www.ons.gov.uk/peoplepopulationandcommunity/birthsdeathsandmarriages/deaths/bulletins/deathsregisteredweeklyinenglandandwalesprovisional/weekending25september2020
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since been published retrospectively. While this is welcome, and makes a 

difference in demonstrating how appropriate evidence has been considered and 

suitable mitigation measures have been identified, we have noted a number of 

common themes for improvement. These relate to when they were published, 

mitigating actions, evaluation and engagement. We have included 

recommendations in these areas to help improve practice. 

Human Rights Act 1998 

29. The Human Rights Act 1998 (HRA) sets out the fundamental rights and freedoms 

to which everyone is entitled. It incorporates the European Convention on Human 

Rights into UK domestic law. Furthermore, the Government of Wales Act 2006 

and the Wales Act 2017 stipulate that Senedd Cymru/Welsh Parliament and 

Welsh Government cannot make decisions or laws that do not comply with human 

rights legislation.48 Public bodies and other bodies carrying out public functions49 

must not act in a way that is incompatible with the rights set out in the HRA, 

whether they are involved in designing policies and procedures or directly 

delivering services. This includes care home providers who are delivering care 

arranged or paid for by the local authority, either directly or indirectly, partly or in 

full.50 

30. Human rights have been described by UN bodies as ‘indivisible and 

interdependent’.51 This means they are interrelated and that one set of rights and 

freedoms cannot be fully enjoyed without others. During the coronavirus 

pandemic, it is important for Government to understand the wider impact of 

decisions and seek to protect our full range of rights wherever possible. 

Article 2: the right to life 

31. The right to life is ‘non-derogable’, which means it must be maintained even in 

times of emergency.52 Public authorities have positive obligations to protect life, 

including a duty to prevent avoidable deaths and to investigate deaths for which 

the State or a public authority may be responsible.53 Public authorities should also 

                                            
48 Senedd Research (4 April 2017), ‘In brief: a quick guide to human rights in Wales’. 
49 Public functions are defined as ‘functions of a public nature’.  
50 See Care Act 2014, s. 73. 
51 See e.g. UN Human Rights Office of the High Commissioner (undated), ‘What are human rights?’ 
[accessed: 12 October 2020]. 
52 Council of Europe (7 April 2020), ‘Respecting democracy, rule of law and human rights in the 
framework of the COVID-19 sanitary crisis: a toolkit for member states’, pp. 4-5. 
53 This duty is often fulfilled by inquests, police investigations or public inquiries. 

https://seneddresearch.blog/2017/04/04/a-quick-guide-to-human-rights-in-wales/
https://www.legislation.gov.uk/ukpga/2014/23/section/73/enacted
https://www.ohchr.org/en/issues/pages/whatarehumanrights.aspx
https://rm.coe.int/sg-inf-2020-11-respecting-democracy-rule-of-law-and-human-rights-in-th/16809e1f40
https://rm.coe.int/sg-inf-2020-11-respecting-democracy-rule-of-law-and-human-rights-in-th/16809e1f40
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consider the right to life when making decisions that could put people in danger or 

affect their life expectancy.54 

32. A number of decisions in the COVID-19 response may have resulted in failures to 

adequately protect the right to life, including decisions about hospital discharges, 

admissions to care homes, prioritisation of testing and access to necessary 

healthcare and treatment. Representative groups have described how the 

combination of decisions in the pandemic response either ignored care home 

residents or treated them as expendable.55 In Wales, the First Minister 

commissioned a focused and independent expert rapid review of the operational 

experience in care homes between July to September which was published in 

October 2020.56 

Article 3: freedom from ill-treatment 

33. Article 3 protects people from torture and inhuman or degrading treatment. It is an 

absolute right, and like the right to life it must be maintained at all times, including 

in emergencies. Lack of resources can never be used as a defence for ill-

treatment. 

 Torture is defined as deliberate infliction of very serious and cruel mental or 

physical suffering.  

 Inhuman treatment is that which causes intense physical or mental suffering, 

including serious physical or psychological abuse in health and care settings.57 It 

covers both deliberate abuse and neglect. 

 Degrading treatment is that which is extremely humiliating and undignified. 

Whether this threshold is reached depends on a number of factors, including the 

duration of the treatment, its effects and the health or ‘vulnerability’ of the 

individual. Degrading treatment covers both deliberate abuse and neglect. 

34. The European Committee for the Prevention of Torture (CPT) has stated that older 

people’s exposure to coronavirus and “extreme level of suffering” may be found 

                                            
54 Equality and Human Rights Commission (15 November 2018), ‘Article 2: right to life’ [accessed 7 
October 2020]. 
55 Silver Voices (6 May 2020), ‘“Ignored and expendable”: what are older lives worth? (briefing 30/20)’ 
[unpublished]. See also Amnesty International (October 2020), ‘As If Expendable: the UK 
Government’s failure to protect older people in care homes during the Covid-19 pandemic’ and Older 
People’s Commissioner for Wales (June 2020), ‘Care Home Voices: A snapshot of life in care homes 
in Wales during Covid-19’. 
56 Welsh Government (2020),  ‘Rapid review for care homes in relation to COVID-19’. 
57 Equality and Human Rights Commission (15 November 2018), ‘Article 3: Freedom from torture and 
inhuman or degrading treatment’ [accessed 7 October 2020]. 

https://www.equalityhumanrights.com/en/human-rights-act/article-2-right-life
https://www.amnesty.org.uk/files/2020-10/Care%20Homes%20Report.pdf?kd5Z8eWzj8Q6ryzHkcaUnxfCtqe5Ddg6=
https://www.amnesty.org.uk/files/2020-10/Care%20Homes%20Report.pdf?kd5Z8eWzj8Q6ryzHkcaUnxfCtqe5Ddg6=
http://www.olderpeoplewales.com/Libraries/Uploads/Care_Home_Voices_Report_e.sflb.ashx
http://www.olderpeoplewales.com/Libraries/Uploads/Care_Home_Voices_Report_e.sflb.ashx
https://gov.wales/rapid-review-care-homes-relation-covid-19
https://www.equalityhumanrights.com/en/human-rights-act/article-3-freedom-torture-and-inhuman-or-degrading-treatment
https://www.equalityhumanrights.com/en/human-rights-act/article-3-freedom-torture-and-inhuman-or-degrading-treatment
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incompatible with the UK Government’s Article 3 obligations.58 Reductions in 

access to routine and critical healthcare, and the mental and physical impact of 

isolation (including due to restrictions on visits and issues with testing capacity or 

delays) all have implications in this context. The CPT is clear that “an inadequate 

level of health care can lead rapidly to situations falling within the scope of the 

term ‘inhuman and degrading treatment’.”59 

35. Reduced oversight while inspections are paused and visits are restricted also 

heightens the risk of Article 3 breaches and care homes operating as closed 

services.60 The advice and regulatory flexibility provided by Care Inspectorate 

Wales during this time has played an important role in ensuring the wellbeing of 

residents.61 

36. The pressure on care homes in this period, the distress to residents and the 

challenges in implementing infection controls may result in increased use of 

restraint. However, there is no robust data on restraint in these settings so it is not 

possible to make an assessment or identify trends. Restraint is any act carried out 

with the purpose of restricting an individual’s movement, liberty and/or freedom to 

act independently.62 It includes chemical, mechanical and physical forms of 

control, coercion and enforced isolation. The use of restraint on people in care 

homes may amount to inhuman or degrading treatment if it is not proportionate in 

the situation and strictly necessary to prevent harm.63 Restraint is more likely to 

amount to inhuman and degrading treatment when it is used on groups who are 

at particular risk of harm or abuse.64 

  

                                            
58 Council of Europe (7 April 2020), ‘Respecting democracy, rule of law and human rights in the 
framework of the COVID-19 sanitary crisis: a toolkit for member states’, p. 5. 
59 Ibid. 
60 Care Inspectorate Wales suspended routine inspections on 16 March and has since moved into a 
‘recovery phase’, using remote ways of working as far as possible. Care Inspectorate Wales (2020), 
‘Latest information on Novel Coronavirus (COVID-19)’ [accessed 9 October 2020]. 
61 Welsh Government (7 October 2020), ‘Rapid review for care homes in relation to COVID-19’. 
62 EHRC (2019), ‘Human rights framework for restraint’. Segregation that amounts to solitary 
confinement (defined as 22 hours a day or longer without meaningful human contact) is contrary to 
human rights standards as established by the Mandela Rules. United Nations Office on Drugs and 
Crime (2015), ‘Standard Minimum Rules for the Treatment of Prisoners (the Nelson Mandela Rules)’. 
63 Equality and Human Rights Commission (March 2019), ‘Human rights framework for restraint’. 
64 Ibid. 

https://rm.coe.int/sg-inf-2020-11-respecting-democracy-rule-of-law-and-human-rights-in-th/16809e1f40
https://rm.coe.int/sg-inf-2020-11-respecting-democracy-rule-of-law-and-human-rights-in-th/16809e1f40
https://careinspectorate.wales/coronavirus-covid-19
https://gov.wales/rapid-review-care-homes-relation-covid-19
http://portal.ehrc.local/Delivery/WorkingZones/AimBoard-WZ/Documents/(1)%09The%20CQC%20should%20ensure%20plans%20are%20in%20place%20for%20effective%20ongoing%20oversight%20for%20care%20homes%20throughout%20the%20pandemic,%20expand%20inspections%20as%20far%20as%20possible%20with%20priority%20to%20those%20institutions%20where%20standards%20are%20most%20at%20risk%20(as%20informed%20by%20previous%20inspections%20and%20local%20intelligence%20gathering),%20and%20reinstate%20full%20inspections%20whenever%20it%20is%20safe%20to%20do%20so.%20The%20CQC%20should%20further%20consider%20taking%20immediate%20steps%20beyond%20existing%20routes%20to%20ensure%20that%20residents,%20relatives%20and%20staff%20can%20report%20concerns%20while%20outside%20visits%20are%20restricted.
https://www.unodc.org/documents/justice-and-prison-reform/Nelson_Mandela_Rules-E-ebook.pdf
https://www.equalityhumanrights.com/sites/default/files/human-rights-framework-restraint.pdf
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Article 5: right to liberty 

37. Article 5 protects individuals from arbitrary detention and provides a right to 

challenge detention that may be unlawful.65 Some people who need support, for 

example those with dementia, may not have capacity to make decisions about 

their care and treatment, including decisions about whether they move into a care 

home and what happens when they are there – for example, their routine and 

whether they are allowed to leave. In these cases, restricting the person’s freedom 

could amount to an unlawful deprivation of liberty if appropriate safeguards are not 

in place. 

38. The deprivation of liberty safeguards (DoLS) under the Mental Capacity Act 2005 

respond to this by creating a series of checks to make sure any restrictions are 

necessary, appropriate and in the individual’s best interests. The Act provides that 

people should be supported to make decisions as far as possible, including 

through access to advocacy, and that any limits on their freedom should be the 

least restrictive option available.66 

39. Some measures introduced to manage COVID-19 in care homes could create new 

restrictions on people’s freedom - for example requirements to isolate, social 

distance or undergo testing. We are concerned that policy-makers and providers 

may not be considering the impact of these restrictions, whether there is a less 

restrictive option and what is in the individual’s best interests. More generally, we 

are concerned that providers may be departing from DoLS requirements during 

the pandemic. The Court of Protection has reported a “striking and troubling” drop 

in DoLS applications and a significant reduction in referrals to advocacy services,67 

although it is worth noting that this has not translated into a significant decrease 

for applications for DoLS to Care Inspectorate Wales. Without support for 

decision-making, people may not be able to make their own decisions about care 

and treatment, including end-of-life planning. 

  

                                            
65 Equality and Human Rights Commission (30 November 2018), ‘Article 5: Right to liberty and 
security’ [accessed 9 October 2020]. 
66 Office of the Public Guardian (2007), ‘Mental Capacity Act 2005: Code of Practice’, p. 19.  
67 Judiciary of England and Wales (4 May 2020), Correspondence from Mr Justice Hayden, the Vice 
President of the Court of Protection, dated 4 May 2020. The CQC has made clear that safeguards 
remain in force during the pandemic, and that deprivations of liberty should be avoided unless 
absolutely necessary and proportionate to avoid harm in the individual case. CQC (26 May 2020), 
‘Working within the Mental Capacity Act during the coronavirus pandemic’ [accessed 7 October 2020]. 

https://www.equalityhumanrights.com/en/human-rights-act/article-5-right-liberty-and-security
https://www.equalityhumanrights.com/en/human-rights-act/article-5-right-liberty-and-security
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/497253/Mental-capacity-act-code-of-practice.pdf
https://courtofprotectionhandbook.files.wordpress.com/2020/05/letter-vp-to-adass-4-may-2020.pdf
https://courtofprotectionhandbook.files.wordpress.com/2020/05/letter-vp-to-adass-4-may-2020.pdf
https://www.cqc.org.uk/guidance-providers/all-services/working-within-mental-capacity-act-during-coronavirus-pandemic
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Article 8: right to a private and family life 

40. Article 8 protects the right to respect for a private and family life, home and 

correspondence.68 It includes a right to physical and psychological integrity69 and 

to create and maintain social relationships.70 Public authorities can interfere with 

this right to pursue a legitimate aim, including to protect health, but any 

interference must be lawful, necessary and proportionate.71  

41. Restrictions on visits and requirements to supervise visits are likely to interfere 

with people’s Article 8 rights. Blanket restrictions are unlikely to be compliant with 

human rights standards. While these restrictions were introduced to help protect 

the lives and health of care home residents, the wider impact on their rights and 

health should be carefully weighed. 

42. Not seeing family and friends has potentially serious implications for mental and 

physical health, particularly over a prolonged period.72 For those with dementia 

(who account for at least 70 per cent of care home residents in the UK)73 it can 

result in cognitive and other skills deteriorating rapidly, including communication 

skills and the ability to recognise family members.74 The Joint Committee on 

Human Rights heard evidence of the significant distress the absence of visits was 

causing young people with learning disabilities and autism.75 The British Geriatrics 

Society has warned of the “real risk” of physical deconditioning due to isolation.76 

Care home residents may also rely on family members to provide important 

                                            
68 European Convention of Human Rights, Article 8 (1).  
69 See European Court of Human Rights: Osman v UK (Application no. 23452/94), paras. 128-130; 
Bevacqua and S. v Bulgaria (Application No. 71127/01), para. 65; Sandra Janković v Croatia 
(Application No. 38478/05), para 45; A v Croatia (Application No. 55164/08), para 60; Söderman v 
Sweden [GC] (Application No. 5786/08), para 80. 
70 See European Court of Human Rights: X. v Iceland (Application No. 6825/74), pp. 86-87; McFeeley 
et al. v UK (Application No. 8317/78) para. 82. 
71 European Convention on Human Rights, Article 8 (2). The European Court of Human Rights has 
held for any interference to be ‘necessary’ it must correspond to a pressing social need and be 
proportionate in pursuit of a legitimate aim, See The Sunday Times v UK (Application No. 6538/74), 
para 59. 
72 Age UK (22 September 2020), ‘Visiting in care homes: where now?’. 
73 Alzheimer’s Society (September 2020), ‘Worst hit: dementia during coronavirus’, p. 13.  
74 See written evidence submitted by Alzheimer’s Society (DEL0115) to the Health and Social Care 
Select Committee’s inquiry on ‘Delivering core NHS and care services during the pandemic and 
beyond’. 
75 Joint Committee on Human Rights (12 June 2020), ‘Human Rights and the Government’s response 
to COVID-19: The detention of young people who are autistic and/or have learning disabilities, fifth 
report of session 2019-21’. 
76 British Geriatrics Society (30 March 2020), ‘COVID-19: Managing the COVID-19 pandemic in care 
homes for older people’ [accessed 7 October 2020]. 

https://www.echr.coe.int/documents/convention_eng.pdf
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2255164/08%22]}
https://www.echr.coe.int/documents/convention_eng.pdf
https://www.ageuk.org.uk/discover/2020/09/visiting-in-care-homes-where-now/
https://www.alzheimers.org.uk/sites/default/files/2020-09/Worst-hit-Dementia-during-coronavirus-report.pdf
https://committees.parliament.uk/writtenevidence/4305/html/
https://committees.parliament.uk/publications/1434/documents/13091/default/
https://committees.parliament.uk/publications/1434/documents/13091/default/
https://committees.parliament.uk/publications/1434/documents/13091/default/
https://www.bgs.org.uk/resources/covid-19-managing-the-covid-19-pandemic-in-care-homes
https://www.bgs.org.uk/resources/covid-19-managing-the-covid-19-pandemic-in-care-homes
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aspects of their care.77 While for some care home residents the risk of exposure 

to COVID-19 from visits outweighs the benefits, in many cases there are strong 

welfare reasons to allow visits to help reduce distress and ensure care needs are 

not neglected.78 

43. The risks associated with visits can be significantly mitigated by providing care 

home visitors with appropriate access to PPE and regular testing (which may allow 

for physical contact), and facilitating outdoor or socially distanced visits where 

necessary. These measures would also help avoid the need for supervised visits. 

A balanced approach can protect the right to life while maintaining the right to a 

private and family life and the right to health, ensure that care home residents’ 

quality of life does not diminish. 

Obligations under international human rights law 

44. The UK Government has signed a number of international human rights treaties 

which are binding under international law. These treaties are not directly 

enforceable in the UK courts, but by ratifying them the UK Government has agreed 

that their requirements will be reflected in laws, policy and guidance. They can 

also be used to interpret the rights protected under the Human Rights Act. Welsh 

Government is required to respect, protect and fulfil human rights found in 

international law, which in practice means refraining from interference, ensuring 

protection against abuses and taking positive action to facilitate their enjoyment.79 

45. We highlight two key rights under these treaties, beyond those already identified 

through the HRA, that are particularly relevant to care homes during coronavirus: 

the right to health, and disabled people’s right to live independently. The 

Government is required to respect, protect and fulfil human rights found in 

international law, which in practice means refraining from interference, ensuring 

protection against abuses and taking positive action to facilitate their enjoyment. 

Incorporation of international treaties 

46. The Welsh Government has incorporated some of the rights protected in 

international treaties into domestic legislation. For example, the Social Services 

and Well Being (Wales) Act requires Welsh Ministers to have due regard to the 

UN Principles for Older Persons and the Convention on the Rights of Persons with 

                                            
77 Alzheimer’s Society (9 July 2020), ‘An open letter to the Government – allow family carers key 
worker status’; Age UK (22 September 2020), ‘Visiting in care homes: where now?’. 
78 British Geriatrics Society (30 March 2020), ‘COVID-19: Managing the COVID-19 pandemic in care 
homes for older people’ [accessed 7 October 2020]. 
79 UK Government,(2006) ‘Government of Wales Act 2006’ 

https://www.alzheimers.org.uk/news/2020-07-09/open-letter-secretary-state
https://www.alzheimers.org.uk/news/2020-07-09/open-letter-secretary-state
https://www.ageuk.org.uk/discover/2020/09/visiting-in-care-homes-where-now/
https://www.bgs.org.uk/resources/covid-19-managing-the-covid-19-pandemic-in-care-homes
https://www.bgs.org.uk/resources/covid-19-managing-the-covid-19-pandemic-in-care-homes
https://www.legislation.gov.uk/ukpga/2006/32/contents
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Disabilities. Other areas of Welsh Government policy reference how treaty 

obligations will be taken forward at a devolved level, for example the Welsh 

Government’s ‘Action on Disability: The right to independent living framework and 

action plan’ sets out its vision for taking forward implementation of the CRPD in 

Wales. 

The right to health 

47. Under Article 12 of the International Covenant on Economic, Social and Cultural 

Rights (ICESCR) the Government is required to recognise everyone’s right to ‘the 

highest attainable standard of physical and mental health’, including by treating 

and controlling epidemic diseases.80 The UN Committee on Economic, Social and 

Cultural Rights (CESCR), which reviews states’ compliance with ICESCR, has 

highlighted that the right to health is closely related to and dependent on the 

realisation of other rights, including the right to life and the prohibition of torture, 

inhuman or degrading treatment.81 

48. In fulfilling the right to health, CESCR has emphasised the importance of 

understanding both freedoms and entitlements, such as the right to be free from 

torture and non-consensual medical treatment, and the entitlement to a system of 

health protection that provides equality of opportunity to enjoy the highest 

attainable standard of health.82 CESCR has also highlighted the right to timely and 

appropriate healthcare83 and the need to ensure that healthcare facilities, goods 

and services and available in sufficient quantity, of good quality, accessible to all 

without discrimination and sensitive to different cultures.84  

49. The UN Secretary General has made clear that difficult decisions about the 

provision of treatment to older people must be guided by ‘a commitment to dignity 

and the right to health’, under which every life has equal value.85 Policies to the 

contrary, including blanket restrictions on critical care and use of ‘do not 

resuscitate’ notices without consent, may violate the right to non-discrimination 

                                            
80 International Covenant on Economic, Social and Cultural Rights, Article 12.  
81 Committee on Economic, Social and Cultural Rights (2000), CESCR General Comment No. 14: 
The Right to the Highest Attainable Standard of Health (Art. 12), para. 3 
82 Committee on Economic, Social and Cultural Rights (2000), CESCR General Comment No. 14: 
The Right to the Highest Attainable Standard of Health (Art. 12), para. 8. Para 19 also emphasises 
‘equality of access to health care and health services’. ICESCR Article 2 stipulates that State Parties 
‘undertake to guarantee that the rights enunciated in the present Covenant will be exercised without 
discrimination of any kind’. 
83 Committee on Economic, Social and Cultural Rights (2000), CESCR General Comment No. 14: 
The Right to the Highest Attainable Standard of Health (Art. 12), para. 11. 
84  Ibid., paras. 12 (a), (b), (c) and (d).  
85 United Nations (May 2020), ‘Policy Brief: The Impact of COVID-19 on older persons’, p. 3. 

https://www.ohchr.org/en/professionalinterest/pages/cescr.aspx
https://www.refworld.org/pdfid/4538838d0.pdf
https://www.refworld.org/pdfid/4538838d0.pdf
https://www.refworld.org/pdfid/4538838d0.pdf
https://www.refworld.org/pdfid/4538838d0.pdf
https://www.ohchr.org/en/professionalinterest/pages/cescr.aspx
https://www.refworld.org/pdfid/4538838d0.pdf
https://www.refworld.org/pdfid/4538838d0.pdf
https://www.un.org/development/desa/ageing/wp-content/uploads/sites/24/2020/05/COVID-Older-persons.pdf
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under the ECHR read in conjuction with the right to life.86 The UN Secretary 

General has also emphasised that even where health services unrelated to 

COVID-19 are scaled back, the right to health requires that older people ‘continue 

to receive integrated health and social care, including palliative care, rehabilitation, 

and other types of care’.87 

50. During the first wave of the pandemic, access to healthcare not directly related to 

coronavirus was limited for millions of patients when staff and funding were 

diverted to meet the needs of those critically ill with COVID-19.88 In care homes, 

a reduction in access to healthcare and reduced diagnoses of new conditions89 

has  likely contributed to the high number of ‘excess’ deaths in in this period.90 The 

withdrawal of core health services is a direct challenge to the enjoyment of 

residents’ right to health, and should be avoided while the pandemic continues by 

allowing for face-to-face assessments and treatment were possible, with the use 

of PPE and other infection control measures. 

51. Reduction in access to healthcare for the wider population risks a detrioration in 

health standards that could lead to a greater number of older and disabled people 

needing residential care in the future. 

The right to live independently 

52. Welsh Government is required under Article 19 of the UN Convention on the 

Rights of Persons with Disabilities to respect, protect and fulfil the right to 

independent living as part of the community. This is a fulcrum right that underpins 

many others. It means Welsh Government must ensure disabled people can enjoy 

the same self-determination and independence as everybody else.91 The right to 

independent living includes having choice and control over where you live and who 

you live with.92 Welsh Government should provide individualised support that 

                                            
86 European Convention of Human Rights, Article 14 and Article 2.  
87 United Nations (May 2020), ‘Policy Brief: The Impact of COVID-19 on older persons’, p. 6.  
88 See e.g. Pigott, P. (6 October 2020) ‘Covid in Wales: Routine surgery lists have increased six-fold’, 
BBC News. 
89 EHRC Wales stakeholder engagement. 
90 In 2020, up to 12 June, there were 1,210 ‘excess’ deaths in care homes in Wales, compared to the 
same period in 2019. ONS (3 July 2020), ‘All data related to Deaths involving COVID-19 in the care 
sector, England and Wales: deaths occurring up to 12 June 2020 and registered up to 20 June 2020 
(provisional)’, Table 1. A total of 4,428 care home residents in Wales died between 1 January and 12 
June 2020 (including deaths related to COVID-19), compared with 3,218 deaths for the same period 
in 2019. 
91 UN Committee on the Rights of Persons with Disabilities, General Comment No. 5: Right to 
independent living (27 October 2017). 
92 Ibid. 

https://www.echr.coe.int/documents/convention_eng.pdf
https://www.un.org/development/desa/ageing/wp-content/uploads/sites/24/2020/05/COVID-Older-persons.pdf
https://www.bbc.co.uk/news/uk-wales-54421242
https://www.ons.gov.uk/peoplepopulationandcommunity/birthsdeathsandmarriages/deaths/articles/deathsinvolvingcovid19inthecaresectorenglandandwales/deathsoccurringupto12june2020andregisteredupto20june2020provisional/relateddata
https://www.ons.gov.uk/peoplepopulationandcommunity/birthsdeathsandmarriages/deaths/articles/deathsinvolvingcovid19inthecaresectorenglandandwales/deathsoccurringupto12june2020andregisteredupto20june2020provisional/relateddata
https://www.ons.gov.uk/peoplepopulationandcommunity/birthsdeathsandmarriages/deaths/articles/deathsinvolvingcovid19inthecaresectorenglandandwales/deathsoccurringupto12june2020andregisteredupto20june2020provisional/relateddata
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CRPD/C/GC/5&Lang=en
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CRPD/C/GC/5&Lang=en
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enables independence and inclusion, and ensure community services that are 

available to the general population are accessible to disabled people.93 

53. The right to independent living means that disabled people are provided with all 

means to enable them to exercise choice and control over their lives, including 

making decisions about their health, wellbeing, communications and personal 

relationships.94 As such, restrictions on visits to care homes from family, friends 

and healthcare workers, restrictions on people’s freedoms, and lack of access to 

advocacy and supported decision-making may amount to an inference with 

disabled people’s enjoyment of the right to independent living. Other restrictions, 

such as not being able to leave care homes or restrictions on socialising and 

leisure activities may also have an effect on independent living.95  

54. The UN Committee on the Rights of Persons with Disabilities has stated that the 

range of support in the community, including home-care and personal assistance 

support,and rehabilitation services ‘must be ensured and not discontinued as they 

are essential for the exercise of the rights of persons with disabilities’.96 The UN 

has warned that the economic impact of the pandemic could lead to future cuts to 

community-based care that limit the right to independent living in the longer-term.97 

Incorportation of CRPD 

55. Welsh Government’s ‘Action on Disability: The right to independent living 

framework and action plan’ sets out a vision for taking forward implementation of 

the CRPD in Wales, taking account of the UN Committee’s recommendations..98 

The framework makes commitments to meaningful engagement with and 

involvement of disabled people in decisions that affect them, and is underpinned 

by the concept of co-production, recognising that ‘services cannot be improved to 

fully meet the needs of disabled people unless they are actively involved in the 

design and delivery of those services.’99 Feedback from our stakeholders 

                                            
93 Ibid. 
94 Ibid. 
95 See, for example, concerns summarised by representatives of Relatives and Residents Association 
in oral evidence to the APPG on Coronavirus (12 August 2020) (‘many of the callers to our helpline 
have been telling us that the current situation in care homes is now very much like a prison with such 
restricted visiting, residents unable to leave the grounds of the home and those limited interactions 
with other residents and staff’). 
96 Chair of the United Nations Committee on the Rights of Persons with Disabilities (April 2020), ‘Joint 
Statement: Persons with Disabilities and COVID-19’. 
97 United Nations (May 2020), ‘Policy Brief: A Disability-Inclusive Response to COVID-19’. 
98 Note that this does not equate to full incorporation. 
99 Welsh Government (2019), ‘Action on Disability: the right to independent living framework and 
action plan’. 

https://d3n8a8pro7vhmx.cloudfront.net/marchforchange/pages/344/attachments/original/1597776197/239125_APPG_on_Coronavirus_Session_3_TSC.pdf?1597776197
https://www.ohchr.org/EN/HRBodies/CRPD/Pages/CRPDStatements.aspx
https://www.ohchr.org/EN/HRBodies/CRPD/Pages/CRPDStatements.aspx
https://www.un.org/sites/un2.un.org/files/sg_policy_brief_on_persons_with_disabilities_final.pdf
https://gov.wales/sites/default/files/publications/2019-09/action-on-disability-the-right-to-independent-living-framework-and-action-plan.pdf
https://gov.wales/sites/default/files/publications/2019-09/action-on-disability-the-right-to-independent-living-framework-and-action-plan.pdf


 

 

 

 

 

19 

suggests these commitments have not been met in the experience of older and 

disabled people in residential care settings during the pandemic, undermining their 

enjoyment of the right to independent living. 

56. We have developed a proposed legal model for the full incorporation of the right 

to independent living in domestic law,100 which was endorsed by the Joint 

Committee on Human Rights in 2019.101 We are concerned that the pandemic 

could lead to a long-term regression in standards and protections for disabled 

people. The incorporation of a right to independent living would in our view help 

prevent this, and would ensure access to redress in cases where disabled 

peoples’ rights have been unlawfully curtailed. 

Social Services and Well Being (Wales) Act 2014 

57. The Social Services and Well Being (Wales) Act provides a legal framework to 

ensure that people living in care homes can access advice, information, guidance 

and advocacy services, and are involved in decision-making and have a voice and 

control over their care and treatment. Evidence from our stakeholders suggest this 

was not the reality during the first wave of COVID-19, which has exposed and 

exacerbated long-standing issues about people’s ability to understand and realise 

their rights in residential care settings. 

Wellbeing duty 

58. Section 5 places a duty on anyone exercising duties under the Act to promote the 

wellbeing of people who need care and support. Our stakeholder engagement 

found there has been a marked decline in the wellbeing and quality of life for those 

living in care homes during the pandemic. For example, Alzheimer’s Cymru 

reported that some residents with dementia experienced clear cognitive decline 

during the time when visits were suspended.102 This is supported by the 

experiences captured in the Older People’s Commissioner for Wales Care Home 

Voices report.103 

59. As well as mental well-being, our stakeholder engagement found that older 

people’s physical health had been affected by the suspension of routine 

                                            
100 See our submitted evidence regarding adult social care and the right to independent living to the 
Joint Committee on Human Rights inquiry on the Government’s response to COVID-19: human rights 
implications. 
101 Joint Committee on Human Rights (2019), ‘The detention of young people with learning disabilities 
and/or autism, Second report of the session 2019’. 
102 EHRC Wales Stakeholder Engagement 
103 Older People’s Commissioner for Wales (June 2020), ‘Care Home Voices: A snapshot of life in 
care homes in Wales during Covid-19’. 

https://committees.parliament.uk/writtenevidence/8812/html#_ftnref59
https://committees.parliament.uk/writtenevidence/8812/html#_ftnref59
https://committees.parliament.uk/writtenevidence/8812/html#_ftnref59
https://publications.parliament.uk/pa/jt201919/jtselect/jtrights/121/121.pdf
https://publications.parliament.uk/pa/jt201919/jtselect/jtrights/121/121.pdf
http://www.olderpeoplewales.com/Libraries/Uploads/Care_Home_Voices_Report_e.sflb.ashx
http://www.olderpeoplewales.com/Libraries/Uploads/Care_Home_Voices_Report_e.sflb.ashx
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healthcare appointments during the pandemic. This has led to a backlog of 

cancelled appointments and undiagnosed health conditions. If this is not 

addressed, we could face a wider health and social care crisis in the future for 

which the sector is not prepared. 

Voice and autonomy 

60. Section 6 places an overarching duty on all exercising duties to have regard to: 

(a) the individual's views, wishes and feelings; (b) the importance of promoting 

and respecting their dignity; (c) their characteristics, culture and beliefs (including, 

for example, language); and (d)  the importance of providing appropriate support 

to allow them to participate in decisions that affect them. 

61. Concerns were raised by stakeholders that during the first wave of the pandemic, 

the views, wishes and feelings of older people (described in section 6 of the Duty) 

were not considered, even on fundamental areas such as which home they were 

discharged to, if they wished to have a Do Not Resuscitate notice in place or not, 

and if they were able to receive visitors. While the pandemic poses unprecedented 

public health challenges, people should still have choice and control as provided 

for in the Act, and any restrictions should be strictly necessary and proportionate. 

UN Principles for Older Persons 

62. Section 7 places a duty of due regard to the United Nations Principles for Older 

Persons adopted by the General Assembly of the United Nations on 16 December 

1991.104 There are 18 principles, grouped into five themes, which are: 

independence, participation, self-fulfilment, care and dignity.105 Though distinct 

from the international human rights treaties, and not binding on states, the 

Principles provide an important guide as to the direction of international best 

practice in relation to older peoples’ rights. 

63. It is clear from our engagement with stakeholders that coronavirus has exposed 

issues of ageism and age discrimination, and that these issues have had an effect 

on the response to the pandemic. Older people in care homes were perceived to 

have been overlooked and ignored, which would be in direct contravention of 

Section 7. 

  

                                            
104 United Nations Principles for Older Persons (Resolution 46/91). 
105 Welsh Government (2015), ‘Social Services and Well-being (Wales) Act 2014: Part 2 Code of 
Practice (General Functions)’. 

https://www.ohchr.org/en/professionalinterest/pages/olderpersons.aspx
https://gov.wales/sites/default/files/publications/2019-05/part-2-code-of-practice-general-functions.pdf
https://gov.wales/sites/default/files/publications/2019-05/part-2-code-of-practice-general-functions.pdf
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UN Convention on the Rights of Persons with Disabilities 

64. Part 2 of the Code of Practice (General Functions) states that, when exercising 

social services functions in relation to disabled people who need care and support, 

local authorities must have due regard to the UN Convention on the Rights of 

Persons with Disabilities.106 

Information and guidance 

65. Section 17 requires local authorities to ensure that information, advice and 

assistance relating to care and support services is available and accessible. As a 

minimum, this should include: how the care and support system operates, the 

types of care and support available, how to access care and support services, and 

how to raise concerns about the well-being of another person who appears to have 

care and support needs. 

66. Around a third of all older people do not know their rights and many of those who 

do are reluctant to ‘make a fuss.’107 We further found that communication to care 

home staff during the pandemic has been inconsistent and unclear. Care Forum 

Wales informed us there were significant issues around version control for 

guidance, which had led to confusion. The Older People’s Commissioner report 

supported this view and found that care home managers and staff faced 

considerable difficulties in: ‘accessing crucial information and guidance to support 

them in minimising the spread of the virus and protecting residents and staff. 

Particular issues were highlighted about the amount of rapidly changing 

information that care homes were receiving, often from multiple bodies, which was 

often confusing or contradictory.’108 As one care home manager said, ‘We were 

inundated with paperwork from multiple agencies that was duplicated and 

sometimes contradictory.’109 

Advocacy  

67. Section 181 states that local authorities may be required to arrange advocacy for 

people who are in need of care and support. 

68. Stakeholders have informed us that lack of advocacy is a longstanding issue within 

the social care sector, which has been exacerbated under Covid-19. This has led 

                                            
106 Welsh Government (30 April 2020), ‘’. 
107 Equality and Human Rights Commission Wales Stakeholder Engagement, Welsh Senate of Older 
People 
108 Older People’s Commissioner for Wales (June 2020), ‘Care Home Voices: A snapshot of life in 
care homes in Wales during Covid-19’. 
109 Ibid. 

https://gov.wales/general-social-care-functions-local-authorities-code-practice
http://www.olderpeoplewales.com/Libraries/Uploads/Care_Home_Voices_Report_e.sflb.ashx
http://www.olderpeoplewales.com/Libraries/Uploads/Care_Home_Voices_Report_e.sflb.ashx
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to decisions being taken without older people’s understanding, involvement or 

consent, in direct contravention of the advocacy provisions and principles of voice, 

control and co-production set out in the Act.110 The examples provided by our 

stakeholders were instead characterised by lack of involvement and autonomy for 

older people in decisions that affected their lives and the services they received, 

a lack of preventative action through inadequate provision of testing and PPE, and 

a failure to focus on quality of life and well-being. 

Coronavirus Act 2020 and the Social Services and Well Being (Wales) Act 

69. Stakeholders raised concerns over the provisions in the Coronavirus Act 2020 

which enable the suspension of parts of the Social Services and Well-Being 

(Wales) Act 2014. This means that local authorities no longer have to carry out 

needs assessments, meet adults’ eligible care and support needs, carry out 

financial assessments, or review care and support plans. Instead, local 

authorities are able to charge a person retrospectively for any care in certain 

circumstances and only have a duty to meet needs for care and support in the 

most serious cases.111 Whilst Welsh Government have confirmed that no local 

authorities have actually used these powers,112 concerns remain that it is present 

on the statute book and could pose risks to the rights of older and disabled 

people. 

70. This is particularly important in light of recent evidence from the British Institute 

of Human Rights which found that 77 per cent of staff working in health and 

social care were not provided with legal training or clear information about the 

use of Emergency Powers under the Coronavirus Act. Similarly, 73 per cent of 

those surveyed were not provided with legal training or clear information about 

Human Rights Law,113 we hope this briefing will go some way to addressing this 

knowledge gap. 

                                            
110 Social Care Wales (29 March 2017), ‘Overview, Social Services and Well Being (Wales) Act 2014’ 
[accessed 8 October 2020]. See also EHRC Wales Stakeholder Engagement 
111 Senedd Research (12 May 2020), ‘Coronavirus: emergency regulations on social care and mental 
health (updated on 12 May)’. 
112 Welsh Government (23 September 2020), Letter to Chair of ELGC committee. 

113 British Institute of Human Rights, (July 2020)  The Joint Committee on Human Rights Inquiry into 

the human rights implications of the UK Government’s Covid-19 response:  Evidence from staff 
working in health, care and social work 

https://socialcare.wales/hub/sswbact#:~:text=Voice%20and%20control%20%E2%80%93%20putting%20the,help%20them%20achieve%20well%2Dbeing.&text=Co%2Dproduction%20%E2%80%93%20encouraging%20individuals%20to,design%20and%20delivery%20of%20services.
https://seneddresearch.blog/2020/04/09/coronavirus-emergency-regulations-on-social-care-and-mental-health/
https://seneddresearch.blog/2020/04/09/coronavirus-emergency-regulations-on-social-care-and-mental-health/
https://senedd.wales/laid%20documents/gen-ld13506/gen-ld13506-e.pdf
https://www.bihr.org.uk/Handlers/Download.ashx?IDMF=e08af165-95dc-4451-a47a-bb6129bf380f
https://www.bihr.org.uk/Handlers/Download.ashx?IDMF=e08af165-95dc-4451-a47a-bb6129bf380f
https://www.bihr.org.uk/Handlers/Download.ashx?IDMF=e08af165-95dc-4451-a47a-bb6129bf380f
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The Regulation and Inspection of Social Care (Wales) Act 2016 

71. This legislation creates a regulatory system centred on the needs of those who 

receive care and support. Under the Act, Welsh Ministers are required to protect, 

promote and maintain the safety and well-being of people who use regulated 

services (including advocacy services) and to promote and maintain high 

standards in the provision of services. The legislation aims to provide a robust 

response to the lessons learned from previous failures in the system.114 

Welsh Language (Wales) Measure 2011 

72. This measure requires that services in social care are of the same standard and 

are as easily and promptly available in Welsh as in English, and should be as 

wide-ranging and thorough. Organisations should not assume English as the 

default language when providing their services and Welsh speakers should not be 

required to ask for a service in Welsh.115 

73. These provisions are important to ensuring older people who may only be able to 

communicate their care needs effectively in Welsh receive the same level of care 

and communication as English language speakers. For many Welsh speakers, 

language is an integral element of their care,116 especially for those with additional 

needs such as people with dementia who often lose their second language or 

those who have suffered a stroke.117 

Ensuring compliance with equality and human rights standards 

74. We recognise that the coronavirus pandemic poses unprecedented challenges for 

Government, and that important policy changes and guidance were implemented 

as the pandemic progressed, including Welsh Government’s Care Homes Action 

Plan.118 However, the issues that have arisen in care homes raise real concerns 

that equality and human rights standards have been breached.119 it is crucial that 

                                            
114 Social Care Wales (April 2019), ‘Overview: Regulation and Inspection of Social Care (Wales) Act 
2016’ [accessed 7 October 2020].  
115 Social Care Wales (September 2020), ‘Using Welsh at work’ [accessed 7 October 2020]. 
116 Welsh Government (April 2019) ‘More than Just Words: Strategic Framework for Welsh Language 
Services in Health, Social Services and Social Care: Progress Report – Year 2’.   
117 The Conversation, 2019 Bilingualism and dementia: how some patients lose their second language 
and rediscover their first 
118 This includes the Care Homes Action Plan, Visits to Care Homes: guidance for providers, 
Guidance for providers of social care services for adults during the covid-19 pandemic and Public 
Health Wales’ guidance for health and social care professionals 
119 A recent survey of  health, care and social work staff by the British Institute of Human Rights 
showed half had witnessed human rights violations that involved someone being treated worse than 

https://socialcare.wales/hub/regulation-and-inspection
https://socialcare.wales/hub/regulation-and-inspection
https://socialcare.wales/learning-and-development/using-welsh-at-work
https://gov.wales/sites/default/files/publications/2019-04/more-than-just-words-progress-report-year-2.pdf
https://gov.wales/sites/default/files/publications/2019-04/more-than-just-words-progress-report-year-2.pdf
https://theconversation.com/bilingualism-and-dementia-how-some-patients-lose-their-second-language-and-rediscover-their-first-126631#:~:text=Loss%20of%20language%20skills%20is,dementia%20patients%20and%20their%20carers.&text=However%2C%20the%20workshop%20also%20explored,in%20the%20context%20of%20dementia
https://theconversation.com/bilingualism-and-dementia-how-some-patients-lose-their-second-language-and-rediscover-their-first-126631#:~:text=Loss%20of%20language%20skills%20is,dementia%20patients%20and%20their%20carers.&text=However%2C%20the%20workshop%20also%20explored,in%20the%20context%20of%20dementia
https://gov.wales/care-homes-action-plan-summary-progress-html
https://gov.wales/visits-care-homes-guidance-providers
https://gov.wales/guidance-providers-social-care-services-adults-during-covid-19-pandemic-0
https://gov.wales/public-health-wales-guidance-health-and-social-care-professionals
https://gov.wales/public-health-wales-guidance-health-and-social-care-professionals
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continuing issues are addressed, good practice is embedded and measures are 

put in place to prevent problems re-emerging. Building equality and human rights 

considerations into decision-making at both the national and local level is a key 

part of this. 

Our recommendations 

Welsh Government 

(1) Welsh Government should continue to take urgent steps to ensure decisions 

about the health and care of older people in residential settings - both in 

individual cases and at the national policy level - are made in collaboration and 

consultation with older people and their representative organisations. This must 

be supported by clear, accessible and consistent guidance that fully complies 

with human rights standards, including the principles of individual autonomy 

and non-discrimination. 

(2) Welsh Government should ensure that the choice, control and autonomy of 

care home residents are retained as far as possible during the pandemic, and 

any restrictions are necessary, proportionate and time-bound. 

(3) Welsh Government should ensure residents of care homes have full and equal 

access to necessary healthcare, including GP services and hospital treatment, 

and that consultations are carried out face-to-face wherever possible.  

(4) Welsh Government should ensure ‘do not resuscitate’ notices that were wrongly 

applied to people’s care plans are expunged. 

(5) Welsh Government should work with providers to ensure older people who lack 

capacity can access independent advocacy. 

(6) Welsh Government should ensure there is sufficient, reliable and timely testing 

capacity to ensure that people in care homes are not unnecessarily exposed to 

coronavirus and do not have to isolate unnecessarily, and can safely access 

visits from family, friends and healthcare services.  

(7) Welsh Government should ensure measures remain in place to guarantee 

sufficient personal protective equipment for care homes throughout the 

                                            
others because of their identity or a particular protected characteristic. British Institute of Human 
Rights (August 2020), ‘The Joint Committee on Human Rights Inquiry into the human rights 
implications of the UK Government’s Covid-19 response: Evidence from staff working in health, care 
and social work’, p. 17. 

https://www.bihr.org.uk/Handlers/Download.ashx?IDMF=e08af165-95dc-4451-a47a-bb6129bf380f
https://www.bihr.org.uk/Handlers/Download.ashx?IDMF=e08af165-95dc-4451-a47a-bb6129bf380f
https://www.bihr.org.uk/Handlers/Download.ashx?IDMF=e08af165-95dc-4451-a47a-bb6129bf380f
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pandemic,  equipment with clear panels should be prioritised where necessary 

to mitigate any communication difficulties for disabled people. 

(8) Welsh Government should take steps to facilitate safe visits to care homes by 

extending care home testing to essential visitors, allowing them the same 

access to PPE and regular testing that is envisaged for care home staff in the 

Welsh Government winter plan. 

(9) Welsh Government should amend guidance on care home visits to prohibit 

blanket restrictions, including in areas where local restrictions are in place, and 

ensure all decisions are based on individual risk assessments so that visits are 

only restricted where strictly necessary. The guidance should be promoted 

publicly to increase understanding among providers, residents and visitors 

about when visits are allowed, and should be kept under review and updated 

to allow further relaxations to visiting policies where it is safe to do so. 

(10) Welsh Government should assess whether restraint has increased during the 

pandemic and work with providers, the NHS and inspectorates to identify what 

additional support should be made available to avoid its use and ensure 

transparency and effective monitoring and oversight. Guidance on avoiding the 

use of restraint should build on existing resources and good practice and reflect 

the principles set out in the Commission’s human rights framework for restraint, 

which Welsh Government has already referenced in it’s guidance. Particular 

consideration should be given to groups who have impairments or 

characteristics that increase the risk of harm. 

(11) In line with the UNCRPD and the commitments outlined in the: Action on 

Disability: The Right to independent living framework and action plan, Welsh 

Government must : 

a) provide sufficient funding to each local authority to ensure disabled people’s 

right to independent living is protected during and following the pandemic. 

Funding should be provided through appropriate mechanisms, such as ring-

fencing, to ensure the funding is used for that purpose.  

b) ensure the commitments outlined in the Framework are considered when 

taking policy decisions relating to disabled people in residential care setting, 

including the commitments to meaningful engagement, involvement and co-

production, and embed the social model of disability. 

c) incorporate the right to independent living in domestic law to protect the 

human rights of disabled and older people during and in the aftermath of the 

pandemic.  
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(12) Oversight of changes to social care provision across local areas should be 

increased to ensure that recovery planning and national policy decisions are 

informed by accurate and up-to-date data. The Welsh Government should 

consider all possible means to ensure that local authorities and care providers 

are able to meet increased care and support needs during and resulting from 

the pandemic.   

(13) Welsh Government should ask the UK Parliament to repeal the power under 

the Coronavirus Act 2020 to suspend the legislative requirements under the 

Social Services and Well Being (Wales) Act. Welsh Government should use the 

intelligence and legal framework provided in this briefing to ensure that older 

and disabled people in residential care settings are provided with the highest 

standards of care, as intended under the Regulation and Inspection of Social 

Care (Wales) Act. 

Welsh Government and all relevant public bodies 

(14) In line with the specific equality duties in Wales, Welsh Government and all 

relevant public bodies in Wales should:  

a) ensure engagement with older and disabled people is undertaken, 

considered and recorded in developing the Covid-19 response in care 

homes;  

b) publish equality impact assessments at the point of completion, with clear 

data sources (here normal data gathering methods are disrupted or 

inadequate, new sources and alternative methods should be used to gain 

insight into potential and actual impacts for different protected 

characteristics); timescales for planned actions and how these actions will 

be monitored and evaluated;  

c) ensure equality impact assessments and any accompanying 

communication are accessible, clear and appropriate; 

d) ensure guidance for care homes is easily accessible and the latest version 

is easily identifiable, with a clear rationale and evidence base for decisions. 

Welsh Government, Commissioners, Service planners and Care providers 

(15) Under the Social Services and Well Being (Wales) Act 2014, the Welsh 

Government, commissioners and service planners and care providers should: 

a) consider the broader wellbeing areas covered under Section 5 of the Social 

Services and Well Being (Wales) Act in decisions about the response to the 
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pandemic so that quality of life is better understood and considered in future 

policy decisions.  

b) take steps to involve older people in the decision-making process and 

capture their stories and experience in order to fulfil obligations under 

Section 6 and under the duty to have due regard to the United Nations 

Principles for Older Persons.120 

c) take action to improve older people’s understanding of their rights in 

residential care settings, as provided under Section 17. This should take 

account of those who are digitally excluded or who have additional access 

needs to ensure information sources and support are available to all older 

people. 

d) ensure advocacy services under section 181 are available, adequately 

resourced and publicised within all older people’s residential care settings. 

This includes resuming Independent Advocate visits to ensure older people 

are supported to participate in decisions that affect them.  

(16) The Welsh Government, commissioners and service planners  and care 

providers communicating Covid-19 policy decisions should ensure content is 

easily accessible in both Welsh and English. Welsh language services should 

be mainstreamed so they are not an ‘optional extra.’  

Care Inspectorate Wales 

(17) Care Inspectorate Wales should ensure plans are in place for effective ongoing 

oversight for care homes throughout the pandemic, expand inspections as far 

as possible with priority to those services where standards are most at risk (as 

informed by previous inspections and local intelligence gathering), and reinstate 

full inspections whenever it is safe to do so. CIW should further consider taking 

immediate steps beyond existing routes to ensure that residents, relatives and 

staff can report concerns while visits are restricted. 

(18) Care Inspectorate Wales should fully utilise the powers provided under the 

Social Services and Well Being (Wales) Act  to ensure older people’s voice and 

well-being are at the centre of the regulation of residential care and support 

services during the pandemic. For example, by actively speaking and listening 

directly to older and disabled people during complaints and inspection 

procedures and acting on concerns through both formal and informal 

mechanisms.  

                                            
120 Social Services and Well Being (Wales) Act 2014, section 6.   

https://www.legislation.gov.uk/anaw/2014/4/section/6
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Further information 

For more information, please contact: 

Senior Associate 

Claire Cunliffe 

wales@equalityhumanrights,com 
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